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Foreword: Why the Right to Food
1s relevant to EU Seed Laws

Seed diversity in the hands of peasant communities is an important pillar when it comes to ensuring the right to food
and the fight against hunger and malnutrition. This is particularly true in countries in Africa, Asia and Latin America,
where peasant seed markets are still the backbone of food security. Therefore, Brot fiir die Welt and Swiss Church Aid
HEKS/EPER are both working to ensure that rights to seeds are respected, protected and fulfilled by the European
Union (EU), Switzerland (as a member of EFTA) and in countries of the Global South.

When the EU began discussing the seed marketing reform process in late 2019 at the request of its Member States,
both organisations embarked on an advocacy project to ensure that this reform would strengthen rather than under-
mine rights to seeds and seed diversity, including in the Global South. They built on a Policy Coherence for Develop-
ment Discussion Paper on seeds and food security, titled ‘Seed Markets for Agroecology’, prepared by ACT Alliance
EU and published in December 2020. Although the reform is about regulating seed markets within the EU, the EU
functions as a global standard setter and an economic operator or major trader in the global seed market. Its seed
regulations impact seed systems in countries of the Global South, be it through trade agreements, procurement rules,
donor support, technical assistance and capacity building in third countries, or other mechanisms.

Catering to the needs of all farmers and their diverse seed systems should be at the heart of the reform of the EU’s seed
marketing legislation, recognising their contribution to the conservation of agrobiodiversity and taking all necessary
steps to respect, protect and fulfil farmers’ rights to
seeds. The same approach should also be takenin the

framework of regulations on new genomic techniques, \' W\ N . N i “‘ i ,) /, 78y
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cally modified organisms are regulated. Farm-based ¢

seed systems are indeed influenced and shaped by
numerous laws and policies that impact the move-
ment of seeds, their use and marketing. In this project,
we focused on seed marketing legislation, as it pre-
sents an opportunity to foster a supportive environ-
ment for farm-based seed systems, all the while mak-
ing linkages with existing laws such as seed health
rules, and parallel legislative reform processes. Since d =AY
the beginning of this advocacy project, Brot fur die Traditional storage of maize in a peasant household

Welt and Swiss Church Aid had been building on the in Honduras. Farm-based seed selection is an important
experience and expertise of their partners in the Glob- pillar to implement the right to food.

al South, evoking the EU’s treaty obligation to consider

policy coherence for development in its policymaking. Of importance to development policy is the extent to which the
EU's seed marketing laws respect and support farmers’ rights to seeds in countries of the Global South, and the extent
to which they may harm or advance the EU’'s commitment to preserve and enhance biodiversity in the EU and beyond.

Rights to seeds are a cornerstone of the human right to food, as enshrined in the International Covenant on Econom-
ic and Social Rights (ICECSR) and developed both in the International Treaty on Plant Genetic Resources for Food and
Agriculture (ITPGRFA), and in the UN Declaration on the Rights of Peasants and Other People living in rural areas
(UNDROP). This brochure provides an overview of the way seed laws relate to the right to food, and outlines efforts to
align them with human rights frameworks. It describes the takeaways from this advocacy journey, which involves
combining policy and technical knowledge, teamwork with partners to amplify peoples’ voices, and using policy spac-
es to advance the realisation of farmers’ rights to seeds in the EU and beyond. We hope that this brochure will be
useful for others embarking on a similar path, and that the takeaways from this advocacy project can be used to
engage in future policy processes elsewhere around the globe, but especially in the EU, for example, in the context of
the upcoming reform of the Community Plant Variety Rights regime.

Stig Tanzmann, Brot fiir die Welt
Tina Goethe, Swiss Church Aid (HEKS/EPER)
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1. Why the EU Seed Marketing Reform
is relevant to the Right to Food

1.1  Why Seed Laws Matter

Seeds are at the core of food production and are highly regulated. Some of these regulations are concerned with the
ownership of seeds, such as intellectual property rights including plant variety protection and patents or access and
benefit-sharing rules. Some laws ensure the conservation of agricultural biodiversity, while others attempt to protect
food safety or public health, preventing the spread of pests, diseases or organisms that could cause harm to the
environment.

Seed marketing laws determine which seeds are allowed to be sold on a specific market. Dictated by the perceived
needs of the commercial seed market and its users, especially those of the industrial food and feed production sys-
tems, seed marketing laws create and shape seed markets, with overarching effects on the movement of seeds and
their conservation, selection or development. These laws cover activities such as pre-marketing variety and operator
registration, variety release and seed production rules such as quality standards, certification, and seed testing,
as well as seed labelling and packaging rules. The way these activities are regulated in the law has a profound effect
on seed availability and accessibility and therefore on how agricultural and food systems are shaped. They thus
profoundly impact the fulfilment of the right to food.

Seed marketing laws also have a significant effect on farmer seed systems. They may regulate and further restrict
the sale, transfer and even exchange of seeds; or on the other hand, they may offer better pathways for the marketing
of different seeds adapted to local conditions and diversify the seed market offer to better respond to the needs
of peasants.
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Difference between Plant variety protection and seed marketing rules

PLANT VARIETY Plant variety protection, sometimes also referred to as plant breeders rights, grants
PROTECTION intellectual property rights, as a monopoly limited in time over the use of protected
REGULATIONS varieties. Required by the World Trade Organisation's Agreement on Trade-related
define who owns Aspects of Intellectual Property Rights (WTO TRIPS Agreement). Plant variety pro-
and controls seeds tection can be designed in accordance with the Conventions of the International
and their use Union for the Protection of New Varieties of Plants (UPQV) or other sui generis

mechanisms. Adopted at the request of the seed industry to meet its needs, UPOV
Conventions require plant varieties to be distinct, uniform and stable (DUS)' and
grant rights to exclude others from using protected varieties except in limited cases.

Farmers’ varieties cannot meet DUS criteria, as these plant populations seek out a
certain degree of heterogeneity to adapt to changing local conditions and practices
and evolve over time.

Farm-based seed systems are impacted by plant variety protection rules as the
saving, exchange and sale of protected varieties is prohibited except in the strict
confines of the farmers’ privilege, in clear conflict with human rights to food and
seed. Such impact is greater in rules enacted according to the 1991 UPOV Conven-
tion, which extend the prerogatives of plant breeders to the multiplication of seeds,
as well as to harvested material compared to the 1978 UPOV, thereby encroaching
on the rights to save, exchange and sell seeds.

SEED MARKETING Seed marketing regulations, especially those of the EU, are based on two pillars.
REGULATIONS They establish pre-marketing variety and operator registration rules, based on
define the kind and DUS criteria through a variety’s official description, or non-DUS criteria through an
quality of seeds that officially recognised description in derogation regimes. In addition, they contain
can be marketed generally strict seed production rules (where seed lots need to be certified

through pre-marketing testing and controls), as well as labelling and packaging
rules. They regulate the quality and traceability of seeds of registered varieties
that are sold or distributed in a given territory.

When seed marketing regulations define ‘seed marketing’ in a broad way (e.g. to
include all transfers of seed), they prohibit important practices of seed saving and
exchange between farm-based seed systems. When they link DUS criteria, devel-
oped for variety protection, to access to the seed market rather than to a monopoly,
they prohibit the use of the seeds of farmers' varieties that cannot be registered, in
conflict with human rights to food and seed. Farm-based seed systems use other
tools for managing seed quality and their sourcing or marketing, such as mutual aid
or community seed banks, as well as alternative mechanisms such as the Partici-
patory Guarantee System or the Quality Declared Seed system.

1.2 Why Seed Rights Matter

The EU has a clear obligation to respect, protect and fulfil rights to seeds, as prescribed by the UNDROP, the UN
Declaration on the Rights of Peasants and Other People working in rural areas, which is built on the right to food
enshrined in the International Covenant on Economic and Social Rights (ICECSR) and on the International Treaty on
Plant Genetic Resources for Food and Agriculture, the ITPGRFA. The EU also has economic and diplomatic leverage
to maintain and advance the rights of farmers enshrined in these instruments. All national seed laws and policies
need to be aligned with rights to seeds, allowing farmers, peasants and people living in rural areas to save, exchange
and sell their own seeds. They should diversify the seed market to ensure the availability of locally adapted seeds.

' Distinct. A distinct plant variety has at least one important characteristic that is different from other varieties included
in the national list. Uniform. A uniform plant variety has individual plants that share the same important characteristics.
Stable. A stable plant variety remains unchanged after ‘repeated propagation’, for example, reproduction from seeds,
cuttings, bulbs or other plant parts. www.gov.uk/guidance/dus-protocols-for-testing-plant-varieties
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They should build tools and safeguards to protect the knowledge held by rural, peasant and indigenous communi-
ties, and ensure their participation in policy-making processes.

International instruments on farm-based seed systems and the right to food

International Treaty Article 9. Recognition of the enormous contribution that the local and indigenous
on Plant Genetic communities and farmers of all regions of the world, particularly those in the centres
Resources for Food of origin and crop diversity, have made and will continue to make for the conserva-
and Agriculture tion and development of plant genetic resources which constitute the basis of food

and agriculture production throughout the world.

9.2. Responsibility of national governments, as appropriate, and subject to their na-
tional legislation, take measures to protect and promote Farmers'’ Rights, including:

a) protection of traditional knowledge relevant to plant genetic resources for food
and agriculture;

b) the right to equitably participate in sharing benefits arising from the utilization of
plant genetic resources for food and agriculture; and

c¢) theright to participate in making decisions, at the national level, on matters relat-
ed to the conservation and sustainable use of plant genetic resources for food
and agriculture.

9.3. Nothing in this Article shall be interpreted to limit any rights that farmers have
to save, use, exchange and sell farm-saved seed / propagating material, subject to
national law and as appropriate.

UNDROP Article 19.1 Peasants and other people working in rural areas have the right to
seeds .., including:

a) the right to the protection of traditional knowledge relevant to plant genetic re-
sources for food and agriculture

b) the right to equitably participate in sharing the benefits arising from the utiliza-
tion of plant genetic resources for food and agriculture

c) the right to participate in the making of decisions on matters relating to the con-
servation and sustainable use of plant genetic resources for food and agriculture

d) the right to save, use, exchange and sell their farm-saved seed or propagating
material.

19.2. Peasants and other people working in rural areas have the right to maintain,
control, protect and develop their own seeds and traditional knowledge.

Article 20.2. States shall take appropriate measures to promote and protect the
traditional knowledge, innovation and practices of peasants and other people work-
ing in rural areas, including traditional agrarian, pastoral, forestry, fisheries, livestock
and agroecological systems relevant to the conservation and sustainable use of
biological diversity.

19.8. States shall ensure that seed policies, plant variety protection and other intel-
lectual property laws, certification schemes and seed marketing laws respect and
take into account the rights, needs and realities of peasants and other people work-
ing in rural areas.
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Convention on Article 8.j. Subject to its national legislation, respect, preserve and maintain knowl|-

Biological Diversity edge, innovations and practices of indigenous and local communities embodying
traditional lifestyles relevant for the conservation and sustainable use of biological
diversity and promote their wider application with the approval and involvement
of the holders of such knowledge, innovations and practices and encourage the
equitable sharing of the benefits arising from the utilization of such knowledge,
innovations and practices.

1.3 Why Seed Diversity Matters

The advocacy project “Seed markets for Agroecology”? is built on the belief that both the diversity of farming prac-
tices and the genetic diversity of seeds, seedlings or other propagating material are paramount to a transition
towards ecological and socially just food systems that are based on the right to food. The essential element of this
transition is the active participation of stewards of agrobiodiversity, i.e. seed savers, researchers, breeders, and most
importantly, peasants and farmers, especially those who not only use but conserve, manage and adapt genetic
diversity on their farms. A transition that builds on interaction and participation minimizes dependency on external
inputs, values diverse forms of knowledge and experience, and empowers producers and communities. Robust
scientific evidence demonstrates that agroecology increases climate resilience. Farmers and local communities
using agroecological approaches and open pollinated seeds are better equipped to cope with the climate crisis.®

Both international science-policy spaces such as the FAO Commission on Genetic Resources*, and scientific litera-
ture across disciplines point to the dire reality that we are losing agricultural diversity, both between and within
species. But this diversity plays an important part in designing resilient pathways towards sustainable agricultural
production and food systems. Agrobiodiversity is instrumental for the fulfilment of the right to adequate food, which
relies highly on such diversity. Agrobiodiversity provides resilience towards shocks, whether economic, due to mar-
ket fluctuations, or environmental, due to climate change. It also reinforces social bonds in rural areas, reflecting and
preserving the history, culture and characteristics of localities, evolving with them and through their efforts.

Distinct, Uniform, Stable: Impact of DUS criteria

DUS criteria are used to distinguish a protected variety from another. They are distinct, uniform and stable:
Distinctiveness to make sure the variety is different from those in the market. Uniformity to assess whether
individual plant units within the variety show too many dissimilarities. Stability to ensure that the variety remains
true to type across cultivation cycles.

Industrial plant breeding caters mainly to industrial and monocultural crop production and builds on success-
ful commercial varieties. This is why the DUS criteria list has been considerably enlarged over time, resorting
even to the use of molecular markers, as examiners need more and more elements to distinguish modern
varieties from one another.

DUS criteria can almost never or rarely be met by open-pollinated varieties that agroecological farmers use and
develop, favouring heterogeneity and adaptability to local conditions in their plant varieties and populations.
Over time, DUS criteria have been incorporated into seed marketing rules. By now, they have developed into a
prerequisite for marketing seeds and have become a discriminator against seeds and diversity managed by
farmers, thereby endangering the right to food.

2 ACT Alliance EU (2020), Seed markets for Agroecology. See https://actalliance.eu/wp-content/uploads/2020/12/
201221_seed-markets-agroecology.pdf

FAO and Biovision (2020), The potential of agroecology to build climate-resilient livelihoods and food systems.

See https://openknowledge.fao.org/server/api/core/bitstreams/be28f249-a8fc-4233-a543-a20203ee8b4b/content
FAO (2019), State of the World’s Biodiversity for Food and Agriculture. See https://www.fao.org/interactive/state-
of-biodiversity-for-food-agriculture/en
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1.4 Why Seed Markets Matter

Seed marketing legislation can help prevent biodiversity loss by creating conditions that are beneficial to the conser-
vation and sustainable use of genetic diversity. It can also exacerbate such loss by outlawing or disregarding farm-
based seed systems and the diversification of the seed market. The EU precautionary principle resonates with con-
cerns over new genomic techniques felt by peasant communities, who have the right to maintain, control, protect
and develop their own seeds. They must therefore be protected against contamination, and they must know what
kind of seeds they purchase on the market; such transparency can be provided in seed markets.

In line with legal obligations under the ITPGRFA and the UNDROP, seed legislation could advance towards the reali-
sation of human rights to seeds by:

1 Allowing for farm-based seed systems and conservation varieties to be outside the scope of commercial mar-
keting because of their contribution to the dynamic management of agrobiodiversity.

2 Improving the supply of seed diversity in the commercial market and establishing adapted marketing pathways
for non-uniform plant material.

3 Providing safeguards and mechanisms to protect local and traditional knowledge held by farming communi-
ties and ensure their participation in policy-making and technical processes that impact them.

The EU seed marketing reform makes it possible to address indirect or common drivers in global seed markets in
which the EU acts as a major trader, as an economic operator or global donor. Assessing the external dimension of
the EU’s legislative initiative helps to identify drivers, pressure points and political responses to market forces and
dynamics. PCD — policy coherence for development — serves as an analytical tool that identifies spillover effects,
provides strategic foresight and highlights geopolitical significance.

1.5 Why PCD Matters

The EU Treaty (Article 208) affirms the principle
of PCD, Policy Coherence for Development, which
requires the EU to consider development objectives
in its (domestic) policymaking and its contribution to
the fight against hunger and malnutrition. The volun-
tary guidelines to the right to food emphasise the
direct interlinkages with farmers’ and peasants’ right
to seeds.

Brot fir die Welt and Swiss Church Aid HEKS/EPER
join AFSA, the Alliance for Food Sovereignty in Africa
in their struggle for peasants’ right to seeds, which is
paramount to robust, diverse agricultural systems
and farmers’ sovereign choice, as outlined in their
proposal for farm-based seed systems.® Southern J -,
civil society organisation networks and partners ex- : ; i

press their concern over ongoing pressures and the A 3 2 4 / -
increasing capture of their seed systems and local . e W VL

seed markets. For example, rules on local procure- Local maize breeding at the 'Grow Biointensive
ment and local content requirements in EU trade Agriculture Center of Kenya' (G-BiACK)
agreements jeopardise public policy options to sup-

port and privilege local and farm-based seed systems to tackle global biodiversity loss and support agroecological
food systems. African, Asian and Latin American civil society partners call for ‘peasant’ agroecology to be fully
recognised in their national agricultural policies and under climate adaptation or biodiversity measures.

5 AFSA, Proposed legal framework for the recognition and promotion of farmer-managed seed systems-fmss-
and the protection of biodiversity, (no publishing date provided), see https://www.farmersrights.org/getfile.php/
133453-1693478865/Dokumenter/fmss-legal-framework-2022.pdf
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The EU better regulation guidelines® address PCD concerns. They prompt the institutions to look at the impact on
food security, trade and finance in developing countries, including effects like undermining local production, redistri-
bution of value, measures affecting climate adaptation, and social impact on human rights or on ecosystems. The
guidelines emphasise the environmental impacts of any policy initiative, such as the impact on biodiversity, soil
quality, land use changes, or the effect on ecosystem services and natural capital.

DeSIRA report

The DeSIRA report on seed laws harmonisation in Africa’

The EU DeSIRA, Development Smart Innovation through Research in Agriculture initiative supports the transfor-
mation of agriculture and food systems through agroecological approaches. Deriving from the Commission’s
work on PCD, the DeSIRA study on seed laws harmonisation in Africa affirms the EU’s human rights approach in
support of farmers’ rights to save, reuse, and exchange or sell farm-saved seed, and acknowledges the influence
of the EU on seed laws in Africa through economic and trading relations.

The study provides an overview on farmers rights in African treaties and instruments that do or do not recognize
farmers’ rights. Its analysis demonstrates that farmer seed systems are more strictly regulated in Africa and
allow for less flexibility for marketing of traditional and farm-managed seeds compared to the EU, even though
70 percent of marketed seed stem from farm-based seed systems. The study concludes that DUS-compliant
seed policies that are detrimental to biodiverse seed offers in Africa should be corrected. As the level of adoption
and application of different international or regional instruments varies across the continent, Africa would benefit
from increased coherence.

The African Union guidelines for the harmonisation of seed regulatory frameworks!” mention farmers’rights. The
Arusha Protocol provides explicit considerations for farmers’ rights by broadening the farmers’ privilege provi-
sions. The regional economic communities in Southern Africa, SADC, and in West Africa, ECOWAS, provide for
opportunities to register landraces and indigenous varieties. However, in Eastern and Southern Africa, COMESA
excludes farmer participation in agricultural and seed policy making.

The study describes how things went wrong with the endorsement of UPOV-91 in the absence of marketing laws
and seed protection for farmer-managed seed systems. It argues that much more flexibility is needed to create
frameworks that protect and boost farmers’ right to seeds. To this end, existing EU programmes in support of
non-state actors could be extended to farmers’ organisations in Africa, in line with provisions on the realisation
of farmers’rights in the framework of the Plant Treaty and the Right to Food.

[ AUC/DREA/C/036 - Call for proposal 2020; African Continental Seed Harmonisation (ACSH) initiative 2021

5 The better regulation guidelines set out the principles that the European Commission follows when preparing legislative
proposals. The guidelines apply to each phase of the law-making cycle. It ensures evidence-based and transparent EU
law-making that considers the views of those that may be affected. See https://ec.europa.eu/info/sites/default/files/
br_toolbox-nov_2021_en_0.pdf

7 Peter Munyi (2022), Current Developments in seed laws harmonisation in Africa, Report to the European Commission
DeSIRA-LIFT, the Development Smart Innovation through Research in Agriculture programme
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2. The EU Seed Reform Proposal

The European Commission’s Regulation proposal® for the marketing of plant reproductive material was published on
5 July 2023, together with the proposal on products of new genomic techniques. The latter highly risks hampering
rights to seeds, especially the right of peasants and farmers to control their seeds, while the seed marketing propos-
al provides some starting points for enacting proportionate rules for the different seed systems that exist in Europe,
despite important shortcomings. On 19 March 2024, the European Parliament’s Agriculture Committee voted on the
seed file in favour of increasing seed diversity and affirming farmers’ rights to sell and exchange their own seeds
under specific conditions or within (some) limitations. The EU Council's position on the file was still being awaited at
the time of writing, before tripartite negotiations (trilogues) to decide on the definitive rules that will govern many
seed actors, both within and outside the EU. Advocacy and lobbying activities on the EU seed marketing reform were
based on the comprehensive analysis and knowledge of (1) the current applicable law and (2) the new proposal of
the EU Commission, as well as the elaboration of (3) amendments presented during the co-legislation process by the
European Parliament, and (4) recommendations for the ongoing tripartite negotiations between the Commission,
the European Parliament and the EU Council.

Providing distinct rules to different market actors in respect of the principles of subsidiarity and proportionality in the
EU Single Market will make the EU fit for inclusive growth. In line with the EU’s obligations under the ITPGRFA and
the Convention on Biological Diversity, seed savers, farmers, conservation networks and community seed banks
should not have to comply with seed laws made for the seed industry.

We believe that the seed marketing legislation should establish proportionate rules that are tailored to the needs of
seed users, maintaining standards that align with those users’ values and practical circumstances, while also evalu-
ating the actual scope of sanitary or fraud risks associated with seed exchanges in small quantities.

8 Procedure File: 2023/0227(C0OD) | Legislative Observatory | European Parliament (europa.eu)
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2.1 Current EU Seed Legislation

In the EU, the main principle of seed marketing legislation is that only ‘quality certified seeds’ from registered
varieties can be officially marketed, bearing an official label and seal. Both variety registration and seed quality
controls are done prior to the marketing of seeds, by public authorities acting in line with the 12 EU Directives that
regulate crop-specific seed markets. Even though the objectives of the EU seed marketing legislation have gradually
been adjusted to consider the principles and obligations arising from international environmental law (such as bio-
diversity conservation), the policy continues to focus mostly on stringent requirements for entering the EU seed
market and only activating market tools for the needs of industrial crop production.

TOPIC ADDRESSED GENERAL PRINCIPLE EXCEPTIONS / DEROGATIONS

CONSERVATION & AMATEUR VARIETIES

) _ Registration with ‘officially recognized description
VARIETY REGISTRATION (registered varieties)

DUS : Distinct, Uniform & Stable - VCU: Value for ORGANIC HETEROGENEOUS MATERIAL
PRE MARKETING Cultivation & Use (agricultural crop species) Notification system with description
REGISTRATION
SUPPLIER REGISTRATION
QUALITY standards (purity & germination)
SEEDPRODUCTION
RULES STANDARD SEEDS (VEGETABLES) -
SEED LOT CERTIFICATION (certified seeds) CAC MATERIAL (FRUIT)
Post-marketing controls
OFFICIAL LABEL OPERATORS’ LABEL
LABELLING &
PACKAGING
OFFICIAL SEAL

Graph 1: General principles of current EU seed marketing legislation

Pre-marketing registration requirements apply either to the operator selling the variety, or the variety itself. In many
cases they apply to both. The rationale behind the registration of market operators is to ensure traceability and facil-
itate controls, allowing public authorities to potentially trace back any compliance, quality and health issues that
might arise. In most crop species, the EU seed market Directives also require the registration of plant varieties in their
national (and then the EU) catalogues before they are allowed on the market. For this, plant varieties need to be
Distinct, Uniform and Stable, following the same criteria needed to obtain an intellectual property title giving a com-
petitive advantage on that same market for a limited period.

DUS tests are generally conducted according to
UPQV protocols. In addition to DUS, other tests are
required in agricultural crop species, examining the
variety's 'Value for Cultivation and Use’ (VCU) in agri-
cultural crop species in the EU, and testing the added
value of the variety in the field. But VCU tests are
done under conditions that rely heavily on external
inputs such as synthetic fertilizer and hence dis-
criminate against agroecological seeds from famer-
managed seed systems.

Once a variety is registered, its seeds or plant propa-
gated material can only be marketed according to
specific seed production rules. While certified seed
is the strictest category that is mandatory for most
species, EU seed marketing laws have exceptions
such as standard vegetable seeds or fruit CAC (Con-
formitas Agraria Communitatis) material that follow
lighter rules and controls.

Some derogations were adopted back in the 1990s Congo: Local seeds are usually best adapted to
to allow for the marketing of seeds from less uniform the respective climatic and geographical conditions.
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varieties: a) the conservation variety regime for agricultural crop and vegetable species, threatened by genetic ero-
sion, which can be marketed with quantitative limits in their region of origin (in addition to the so-called amateur
variety regime for vegetable seeds to be sold in small packages), and b) organic heterogeneous material established
under the EU Organic Regulation 2018/484, which permits the sale of seeds from material notified to competent
authorities on the basis of a description of characteristics rather than DUS tests.

What falls outside the scope of seed marketing rules is sometimes even more important than what is regulated
by them. Indeed, the notions of ‘professional operator’ or ‘marketing’ can have pronounced effects on farm-based
seed systems and the conservation of seed diversity.

- Registration of Plant Varieties (DUS - VCU in agricultural crops)
or professional operators
- Seed Lot Certification as a rule, few exceptions (standard vegetable seeds, fruit CAC material)

CURRENT

LAW

+ Since 2008, Conservation Varieties: genetic erosion, only agricultural & vegetable
species, quantity & region limits for production & marketing

- Since 2018, Organic Heterogeneous Material: notification based on description
of characteristics, no maintenance, light seed production rules

FARMER SEED

SYSTEMS - EXCHANGE/SALE that is NOT MARKETING

AGROBIODIVERSITY - Depends on Member States: very different interpretation of
CONSERVATION ‘marketing’ / ‘commercial exploitation’ of seeds

Graph 2: Rules on formal seed market and farmer seed systems in currently applicable EU legislation

2.2 The new Seed Law Proposal by the European Commission

The EU seed marketing laws are undergoing a major reform. The EU Commission proposal published in 2023
comes ten years after a first unsuccessful attempt, which was blocked due to its potential detrimental impacts on
biodiversity.

The new proposal considers any and all transfers of seeds as marketing. It requires all operators, including those who
merely produce seeds, to register as a general premise, even if the new proposal leaves some space and more flexi-
bilities for seed exchanges and sales happening for conservation (Art. 29) and between farmers (Art. 30). In essence,
the EU Commission proposes to considerably expand the scope of the seed marketing legislation, encroaching on
farm-based seed systems by imposing standards that are not suited to their needs.

For the first time, the concept of the dynamic management of agrobiodiversity based on farmers’ seed exchange
finds its way into a binding EU instrument. This long-overdue acknowledgment of farmers’ contributions to the con-
servation and sustainable use of agrobiodiversity represents an important effort to formalize their roles and func-
tions within legal frameworks. However, the limited attention and space granted to farm-based seed systems in the
proposed Regulation may undermine the agency and flexibility needed to effectively recognise and support farm-
based seed systems, ultimately failing to fully respect and fulfil farmers’ rights to seeds. Although formalizing these
systems in a legal act is a step toward recognizing farmers' rights, it poses a risk of imposing restrictive boundaries
that could have detrimental and unintended consequences, potentially misrepresenting their diversity and various
organizational models by placing them into restrictive niches.

The proposal also wishes to diversify the EU seed market, potentially offering farmers better access to locally adapted
seeds. It no longer restricts the EU seed market to DUS varieties, and introduces an enlarged concept for conservation
varieties (defined as old landraces but also newly bred, locally adapted non-DUS varieties) to be marketed without
quantity limits for all crop species. It also authorises seeds from non-organic heterogeneous material in the EU
market. Furthermore, it also eases the burden on the seed industry by allowing certain tests to be carried out by
supervised and authorised operators; even though the general market access is made more stringent with a manda-
tory test for varieties’ value for sustainable cultivation and use in all crop species.
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( 2 Pillar system for REGULATED SPECIES maintained in a SINGLE REGULATION

- Registration of Professional Operators & Plant Varieties: DUS & VsCU tests for all crop species
COMMISSION . . . o . . )
- Seed Lot Certification (controls under official supervision) with detailed rules on seed production
PROPOSAL .
(also for standard seeds/material)

DEROGATION REGIME FOR NON-DUS VARIETIES

- Conservation Varieties: old & new locally adapted, in all species, registered
with ‘officially recognized description’ & sold as standard seed/material
FORMAL (not for agricultural crops)
SEED MARKET - Heterogeneous Material: notification based on description J

EXCHANGE that is NOT MARKETING?

+ All transfers in principle are marketing, except for research
- Special rules for Gene Banks (Art. 29): non-profit purposes, prior notification
of gene bank, description & list available, high quality/sanitary criteria
AGROBIODIVERSITY « Special rules for Farmers' Exchange (Art. 30): only seeds, not for money,
CONSERVATION quantities limited by States, not protected varieties, high quality/sanitary criteria

FARMER SEED

SYSTEMS -

Graph 3: Rules on formal seed market and farmer seed systems in the European Commission Proposal of July 2023

2.3 The European Parliament’s Position

The European Parliament plenary vote in April 2024 took positive steps towards the realisation of farmers’ rights and
seed diversity, as it:

a) exempts activities of ‘conservation networks’ aimed at the dynamic conservation of agrobiodiversity below cer-
tain quantities (Annex Vlla), as well as on-farm research from the scope of the seed marketing legislation,

b) adopts tailored and proportionate rules for conservation networks and the exchange and sale of seeds by farmers
beyond the quantities of Annex Vlla, including the opportunity to exchange all types of plant reproductive materi-
al and receive monetary compensation, with quantity limits considering the needs of small-scale farming to be
adopted by the EU Commission,

c) adapts the specific market access regimes of conservation varieties and heterogeneous material to ensure the
diversification of the seed market; offering an enlarged concept of conservation varieties and non-organic heter-
ogeneous material, which is direly needed to support agroecological production and grant farmers access to
seeds of varieties adapted to their growing conditions.

These positive steps have been received critically by the seed industry and industrial farmers. They claim this will
lead to sanitary problems and create parallel markets of low seed quality. However, the existing EU plant health reg-
ulation 2016/2031 applies to all exchanges of seeds, whether these are marketed or not. Stringent rules are triggered
by the mere ‘movement’ of seeds and includes comprehensive traceability requirements. As a result, any exemptions
introduced in the seed marketing reform will not compromise nor injure seed health.

( 2 Pillar system maintained with a lot more regulated species (plant protein...)

- Variety registration through DUS for all crop species & VsCU tests optional for fruit
EUROPEAN and vegetable crops
PARLIAMENT
POSITION

DEROGATION REGIME FOR NON-DUS VARIETIES

- Conservation Varieties: wider definition, standard seed also in agricultural crop species
- Heterogeneous Material : no NGT/GMO, not for fodder species alignment rules to OHM

FORMAL
SEED MARKET EXCHANGE that is NOT MARKETING?

- More activities that are not marketing (Art 2.4): private users, on-farm research,
agrobiodiversity conservation below quantities (Annex 7a)
- Special rules for Gene Banks (Art. 29): extended to non-profit activities of
FARMER SEED ‘conservation networks’, including farmers and community seed banks
SYSTEMS - - Special rules for Farmers’ Exchange (Art. 30): not just seeds but also tubers/
AGROBIODIVERSITY potatoes, monetary compensation, quantity limits at EU level set according
CONSERVATION to needs of small-scale farmers, promote diverse systems

Graph 4: Rules on formal seed market and farmer seed systems in the position of the European Parliament
adopted in April 2024
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2.4 Comments and Recommendations by Brot fiir die Welt
and Swiss Church Aid HEKS/EPER

Based on discussions and exchanges with partners from the Global South and EU associations active in seed policy,
Brot fir die Welt and HEKS/EPER affirm that the reform should be guided by three core principles:

(1) the recognition of the EU’s role as a global actor,
(2) the need to avoid corporate capture while ensuring meaningful civil society and peasant participation,
(3) ensuring alignment with the right to food and the rights to seeds as per UNDROP and ITPGRFA obligations.

The EU seed marketing legislation should be viewed and scrutinized with regard to its enhanced flexibility. This
could be considered to offer options for adapting to local conditions, while respecting the diversity of agricultural and
seed systems. Assessing the likely impacts of seed marketing changes on the Global South, Brot fir die Welt and
HEKS/EPER recommend that:

= Positive discrimination towards agroecology and
local seed systems is provided for, ensuring that ag-
ricultural genetic diversity is valued as a foundation
of agroecological practices, rather than merely as a
breeding resource for private entities.

= Farmers should be empowered to exchange seeds
through mutual aid with appropriate requirements
that reflect the characteristics of farm-based seed
systems. Additionally, they should have access to
locally adapted varieties, both conservation varieties
and heterogeneous material, especially those that
do not require the use of synthetic inputs, as part
of the diversification of pathways to the EU seed
market and a just agroecological transition.

*= To address global biodiversity loss and ensure
food security, the EU must enhance its actions to
conserve genetic resources and seed diversity, not
only in gene banks, but also in local ecosystems. Itis
essential that small yet sufficient amounts of seeds
can circulate freely outside the scope of commercial
regulations, which should focus solely on market
activities.

» Such a ‘conservation exception’ will help diversify
the genetic basis necessary for adapting to local
growing conditions, thereby supporting global food
security and climate resilience. Such exemptions in-
tended for conserving agrobiodiversity and empow-
ering farmer-based seed systems will not jeopardize
the EU seed market, nor compromise plant health.

* The EU seed law should provide for a proportionate
and adapted regime for the marketing of locally
adapted varieties, whether conservation varieties
(both old and new) or heterogenous material. Locally

1l SHAL A

adapted non-DUS varieties have proven to be better ,
equipped to adapt to lower-input agroecological pro- "Trueque de semillas": Event for seed exchange
duction, especially in marginal areas and local mar- in Consaca, Narifio, Colombia

kets rooted in territories and communities.

= All seed users should have the right to an informed choice about the seeds they are purchasing or receiving.
Transparency regarding breeding methods and access to information about relevant intellectual property
rights is essential to protect both farmers and breeders from potential patent infringement and to provide
informed choices for all seed users. In line with the European Parliament position, both national and EU Variety
Registers should contain mandatory information both on the existence of intellectual property rights that could
restrict the use of the seeds, and also on the breeding techniques used to develop the varieties, especially
when they involve biotechnology and gene editing.
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Furthermore, the reform should build synergies across EU policies by fostering a more democratic and participative
governance structure:

= The EU must consider including provisions for meaningful stakeholder participation in the governance of
seed marketing legislation. This includes consulting stakeholders at various stages of variety registration,
establishing an open appeals system, and imposing reporting obligations for the European Commission. The
seed marketing reform could and should design a governance system that is aligned with its newly added ob-
jectives, as it now explicitly aims to contribute to the conservation and sustainable use of agrobiodiversity.

= The legislation should build effective safeguards to protect traditional knowledge held by farming and local
communities. Only minor procedural improvements have been suggested by the EP, allowing stakeholders to
provide documentation on the identity and denomination of varieties for which a registration request has been
made. But this is a weak threshold against the misappropriation of farmers’ varieties and their names.

In summary, the future EU seed marketing regime must exclude farmer and peasant seed systems from extensive
regulatory frameworks that only increase the bureaucratic burden. This calls for establishing a specific user-friendly
regime governing the exchange and sale of seeds between farmers, ensuring access to high-quality locally adapted
varieties, and providing transparency on breeding and production methods.

By establishing clear and easy-to-follow rules and limits for conservation activities and farm-based seed systems,
we think that the EU could provide legal certainty to numerous seed savers and farmers who engage in seed produc-
tion and transfers for the purpose of conservation; all the while diversifying the EU seed market by allowing the
marketing of standard seeds of conservation varieties, both old and new, along with heterogeneous material in all
Crop species.

The EU should also be held accountable for ensuring that its external measures in the Global South do not impose
stricter rules than those applicable within its borders, aligning its trade policies and funding with these principles.

By implementing these principles, Brot fir die Welt and HEKS/EPER believe that the EU seed marketing reform can
contribute to an agroecological transition towards sustainable, resilient, and equitable agricultural systems that
respect farmers' rights, promote local adaptation and contribute to the fulfilment of the right to food.
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3. A Joint Advocacy Journey

3.1 How we Made our Voice(s) Heard

The advocacy project Seed Markets for Agroecology on the EU seed marketing reform explored and used policy
spaces to amplify peoples’ voices, with a view to realising the human right to food and farmers'’ rights to seeds.
Activities started back in 2020 and are ongoing in 2025.

2020: A scoping exercise in 2020 led to the publication of the PCD Discussion Paper on Seed Markets for Agroecol-
ogy, examining the international aspects of the EU seed marketing reform. From the start of the preparatory phase
of the EU reform in early 2021, the project sought feedback from Southern partners on their concerns and priorities
on these issues. As a result, draft PCD recommendations for the EU seed marketing reform were developed.

2021: Despite the EU’s treaty obligation on PCD, EU institutions were reluctant to fully recognise the PCD links with the
EU seed marketing laws which mainly govern the EU internal market. To improve understanding on PCD, the project
engaged with two different European Commission departments, bringing together DG INTPA on international partner-
ships and DG SANTE, responsible for the seed marketing dossier. The project also reached out to European civil
society organisations active with regard to the seed marketing dossier, such as seed savers and peasant and organic
movements, to raise awareness on the international dimension of the EU reform, echoing the concerns and priorities
identified with Southern partners.

2022: PCD recommendations for EU institutions were drawn up calling for no harm to be done to peasants’ right to
seeds, to increase EU action to tackle biodiversity loss and to build synergies with other EU policies to enhance resil-
ient agricultural and food systems for all. Even though the European Commission has not included a PCD chapter in
their impact assessment of the EU seed law reform, DG INTPA was effectively mobilized by the project team, result-
ing in a comparative scoping study published in 2022 on the realisation of farmers' right to seeds and participation
in the DeSIRA study on current developments in seed laws harmonization in Africa.
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2023: The European Commission published its proposal for a regulation in July 2023. It responded to some of the
concerns raised by the project such as specific provisions on farmers’ seed exchange, easier pathways to seed mar-
keting adapted to agroecological farming and promoting agrobiodiversity. The project team analysed and compared
the Commission reform proposal with its PCD recommendations. Amendments were formulated and circulated
to influence the position of the European Parliament, in cooperation with civil society organizations in Europe and
several regions in the Global South.

2024 Early in 2024, the European Parliament discussed the file in the Environment Committee and in the Agriculture
Committee. The year 2024 was a crucial juncture, when PCD recommendations needed to be translated into concrete
amendments tabled for vote in the European Parliament. For this, outreach to generate support for the demands of
the advocacy campaign was needed. As elaborated during the earlier webinars, changes made to the EU seed mar-
keting rules will directly or indirectly impact and influence negotiations on seed laws in Africa or other third countries.
PELUM and AFSA members demonstrated how the exchange of expertise on seed marketing rules help advance the
realisation of the rights to seeds. In April 2024, the EP plenary vote adopted the final report on the file by the rapporteur,
MEP Herbert Dorfmann, with amendments bringing the legislation closer to the right to food.

A participatory approach to advocacy strategy

2020

Launch of Inception
Impact Assessment -
Study on options for
EU seed marketing
reform

= ACT Alliance EU
Discussion Paper on
Seed Markets for
Agroecology

17

2021 - 2022

Formal Impact
Assessment Process
at EU level (stakehold-
er consultation)

= Webinar with
Southern partners on
external impacts of
the EU seed reform
Webinar with EU
actors active in EU
seed laws on Policy
Coherence for
Development in the
EU seed reform

PCD recommenda-
tions on EU seed
marketing

Webinar on interna-
tional dimensions of
the EU seed
marketing reform
(with partners from
the Global South
and CSOs active in
the EU)

Meeting with high-
level representatives
of European Com-
mission Directorate
General for Interna-
tional Partnerships
(DG INTPA) &
Directorate Generate
for Plant Health and
Food Safety,
responsible for the
seed file (DG SANTE)
DeSIRA study
published (DG INTPA)

2023

Publication of EU
Commission proposal
for new EU seed
marketing Regulation

= Technical note on
amendments to the
EU seed marketing
Regulation proposal
(refining policy
demands into more
detailed amend-
ments)

Meeting with DG
INTPA & DG SANTE

2024

EU co-decision
process: Negotiation
positions of EU
Parliament & Council
of the EU

= Full list of amend-
ments towards the
right to food and
peasants’ right to
seeds (sent to
members of the

European Parliament,

especially those
sitting in the
Committee on
Agriculture &
Environment)
Meetings of partners
from Global South &
other EU develop-
ment organisations
to support their
involvement in the
process (AFSA,
CIDSE, Pelum)

2025

Finalisation of Council
of the EU position on
the reform — Launch of
tripartite negotiations
(trilogues)

= Organisation &
support of webinar
addressing represent-
atives of Council of
the EU, together with
the Agroecology
Coalition and EU
CSOs active in
organic farming, seed
saving and peasant
organisations
(co-organisation
with IFOAM Organics
Europe, Demeter
International,
European coordina-
tion Via Campesina,
FIAN Belgium,
Geneva Academy,
Arche Noah &
Dachverband
Kulturvielfalt)
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3.2 Our Advocacy Strategy Learning Journey

In April 2025, negotiations are still ongoing between the European Council, the new European Parliament and the EU
Commission. Results are not expected before 2026.

As this brochure is outlining and attempting to demonstrate, Brot fir die Welt and HEKS/EPER believe that seed
marketing laws are an important piece of legislation and are key to advancing farmers rights. This is essential for
robust seed systems and environmentally and socially just food systems based on the right to food, particularly in
countries of the Global South.

Brot fur die Welt and Swiss Church Aid HEKS/EPER recognise that using a PCD approach will not change the prem-
ises of current EU seed marketing laws and will not provide for a distinct and secure legal framework for farm-based
seed systems. However, the PCD approach can and has demonstrated the capacity to open new spaces for effective
participation that help to forge respect for international agreements. Applying a PCD approach allows for the use of
policy instruments and institutional actors in support of human rights frameworks outside the direct remit of the
decision-making process. While this may only lead to gradual change, it can provide important anchor points for
further advocacy by other actors and may set a precedent in enshrining farmers’rights to seeds and the right to food
in seed laws. Acknowledging and appreciating that different actors will pursue different advocacy strategies, Brot fiir
die Welt and Swiss Church Aid HEKS/EPER welcome their contribution through this distinct approach.

A step-by-step approach to advocacy strategy

1. Identify domestic EU policy issues of relevance to Global South

Identify PCD angle and relevance, in consultation with partners.

Study and prepare PCD arguments of relevance to the EU legislation at stake.

Understanding PCD as door opener, limited to incremental change, rather than a game changer.

2. Start in time and stay in for the long term
Early birds secure a seat in the process.
Continuity increases credibility and competence.

3. Ensure capacity and expertise on process, participation, and content

Use PCD entry point to trigger meaningful participation in the process.

Study the process. Get to know its structure. Identify key moments in the legislative trail.
Tap into existing technical expertise on seed marketing laws.

4. Build alliances
Build strategic alliances with European seed diversity advocates and with peasant and farmer organisations.
Partner with those knowledgeable about and committed to the EU lobbying file.

5. Develop differentiated advocacy positions

Move beyond complete rejection of the proposed law.

Participate with informed inputs to increase uptake in regulatory process.

Formulate recommendations translated into concrete amendments for decision makers.

6. Be aware and explicit on your roles, supply and complete them duly

Be clear on your mandate. Know on whose behalf you are speaking.

Be honest on the limits of your role and your influence in the legislative process.
Be accountable to partners on why their participation matters.

Share lobby power to advance Southern partner voices in EU policy spaces.
Build trust to engage your constituencies.

7. Share and co-create knowledge on advocacy strategies

Identify your influence and gaps at different levels and layers of the strategy.

Run reality checks and ensure feedback loops: Did we make progress? Is it actionable?

Explore and jointly work on how to make best use of the EU’s influence on its African Union counterpart
and vice versa.

8. Design light structure that can be maintained and financed

Institute a light advocacy campaign structure to remain flexible and focused.
Contribute to partner lobby competence.

Move beyond single issue and seek synergies with broader cross-sectoral frameworks.
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